CONSULTATION QUESTIONS 
Question 1: Should the presumption against short periods of imprisonment of three months or less be extended? 

√ Yes

☐ No

You may wish to provide information to support your views, for example, what do you consider to be the key factors for or against the proposal?   

	Many women facing a short sentence have caring responsibilities; many lose custody of their children, most lose their tenancies. The nature of the short sentences means they do not receive the complex health and other support that they need.
Baroness Vivien Stern, made the following observations about the consultation in a recent interview in Scottish Justice Matters and these views are held by SWGWO:
“My initial reaction to the consultation was that tinkering with the length of prison sentences is not the answer. Without the existence of services like Willow in Edinburgh and Tomorrow’s Women in Glasgow to offer diversion at every point of the woman’s journey to court and then to prison, then raising minimum sentences from three months to six months runs the real danger of simply increasing the length of prison sentences. However the proposal from the Women for Independence action group to remove prison as an option for remand or sentence in the summary courts could be the radical move that is needed for force change. It was suggested at the roundtable event this would lead to the rapid emptying of prisons and force the system to think and act more creatively about how to help the women concerned. Resources could be permanently transferred to Willow and other services like it to ensure that women do not end up in court and in prison for want of the help and treatment that has been lacking.”

Source: http://scottishjusticematters.com/wp-content/uploads/Pages-from-SJM_3-3_November2015-Interview-with-Baroness-Vivien-Stern.pdf
Since the introduction of the presumption against the use of short sentences, the Scottish prison population, including those people on remand, has continued to rise. There are concerns of sentence inflation. Rates of reconviction for people on short sentences are high, whereas people given CPOs often have lower rates reconviction. The cost per prisoner place per year is £34k (source: SPS accounts 13-14), whereas the cost of community orders are often one tenth of this cost.

We urge the Scottish Government to consider a reinvestment of resources away from the prison service and towards community programmes and stop the use of short custodial sentences for vulnerable women caught up in the criminal justice system.



Question 2: If you agree that the presumption against short periods of imprisonment should be extended, what do you think would be an appropriate length?

☐ 6 months

☐ 9 months

√ 12 months

	The spend on running our prison service in Scotland has increased from 9-12% over the past 10 years – not including capital costs; whereas the community justice budget, which is considerably smaller, has flat lined. We should look at increasing the funding for long-term credible alternatives to custody. There are many excellent projects in Scotland which, if funded on a large scale across a wide geographic region, would give sentencers a viable new “default” sentence – community based punishment and rehabilitation. The present “constant” in the sentencing equation is custody – this must be changed. Custody should be reserved for the punishment of serious crime only.
SWGWO recently published a paper to “turn off the tap” to the female custodial estate and propose a strategy for justice reinvestment away from the custodial estate towards our communities.

In the report, Professor Andrew Coyle CMG, said:

“The starting point for radical reform will not be found within the prison system, no matter how enlightened that may be. Consider the opening paragraph of the report of the Commission on Women Offenders, the Angiolini Report:
Many women in the criminal justice system are frequent re-offenders with complex needs that relate to their social circumstances, previous histories of abuse and mental health and addiction problems.
 Let us stand this statement on its head:
 Many women with complex needs that relate to their social circumstances, previous histories of abuse and mental health and addiction problems end up in the criminal justice system and are frequent re-offenders.”
He went on to say:

 “The question which faces us today is whether the criminal justice system is best equipped to deal with all these complex needs relating to “social circumstances”, previous history of abuse and mental health and addiction problems”. The conclusion of the Commission on Women Offenders was quite clear. The solution to these problems lies beyond the criminal justice system in general and beyond the prison system in particular. The report of the Commission dealt first with alternatives to prosecution, then with alternatives to remand in custody and with sentencing issues before saying anything about imprisonment. Imprisonment, in other words, comes only at the end of a very long spectrum when all other alternatives have been exhausted.”
Source: http://www.scccj.org.uk/wp-content/uploads/2015/06/1st-April-2015-Draft-report-on-women-and-justice-SCCCJ-SWGWO-event-FINAL.doc 
SWGWO would like the Scottish Government to look at all factors affecting women affected by the criminal justice system in Scotland – not just strengthening the presumption against the use of short custodial sentences. The Scottish Government should use a pathway away from imprisonment for vulnerable female offenders including (i) prevention, (ii) diversion & alternatives to prosecution and (iii) sentencing issues. The outcome being that we turn off the tap supplying vulnerable women into the custodial estate. Prison should be reserved for serious offenders who pose a risk to public safety.

We urge the Scottish Government to revisit the recommendations of the Prisons Commission and the Angiolini Commission and to have just one small prison (80 women) for the most serious female offenders. All other women should be given support within the community to attain better health, relationships with their families and to desist from criminal behaviour.

To quote Baroness Vivien Stern:

“When we take women who are sick, abused, addicted, and poverty-stricken and instead of giving them help we give them punishment that is not justice. That is cruelty and we need to stop it”




Question 3: Do you have any specific concerns in relation to a proposed extension of the period covered by the presumption against short sentences?

	We cannot look at strengthening the presumption against short custodial sentences in isolation from the rest of the criminal justice and community justice systems. The caveat within the current legislation relating to short sentences is very permissive and despite sentencers trying to exercise their discretion, if the well-funded nationwide alternatives are not there sentencers cannot consider these as viable options.

Diversion and early intervention schemes would also prevent too many women ending up in the criminal justice system. Issues of health, education, housing and poverty must all be addressed.
The needs of the children affected by their mother’s imprisonment must also be taken into account.

Many women with complex needs that relate to their social circumstances, previous histories of abuse and mental health and addiction problems end up in the criminal justice system and are frequent re-offenders. We must ensure that we “turn off the tap” supplying the criminal justice system by looking at various community based alternatives. Moving funding and resources from the prison system and out into community-based projects is vital.
· Legislation should be enacted to ensure that if there is no likelihood of a custodial sentence being handed down, the court cannot remand the accused to custody.

· Prosecutors should not object to an application for bail if there are suitable, well resourced alternatives available such as supervised bail or electronic monitoring. More funding must be put in place to ensure appropriate alternatives are available nationwide to all sentencers
· Every court should maintain a current map of local services so that the full range of available sentencing options can be considered in each case.

· Community Justice Centres, or other appropriate services, should be funded to provide a liaison service to the courts to avoid any situation where a woman is sentenced to custody in the belief that such a sentence would be beneficial, or would secure services not otherwise available.

· The Scottish Government should support the judiciary and the legal profession to understand the availability of, and make use of, the full range of sentencing options such as supervised bail, suspended sentences, and electronic monitoring (EM).

· Services should be funded to support women for whom electronic monitoring is deemed appropriate, so that EM is not a stand-alone sentence.




Question 4: Do you think there are any specific circumstances to which a sentencing judge should be required to have regard when considering the imposition of a custodial sentence? 

	Sentencing judges should have all the information at their disposal about the woman to be charged and have access to a full range of community options including bail supervision. This would allow them to avoid having to rely on the use of a short custodial sentence unless the crime is very serious.

Circumstances to which a sentencing judge should have regard in considering a custodial sentence is whether there is a public protection risk which demands a custodial sentence.

Using custody as a means of delivering rehabilitation services is not an appropriate alternative to ensuring that these needs are met in the community.

Rehabilitative services delivered in the community are more effective and cheaper than using short sentences.

Nowhere can this be more effectively seen than with the successful community based projects for female offenders such as Willow Services and the 218 project. 

Circumstances which should be noted to allow a sentencer to move away from imposing a custodial sentence include:

· Family / caring responsibilities
· Consideration of the rights of the children of women affected by the criminal justice system

· Mental health status of the woman –with the proviso that custody should not be used to gain access to services.

· Other health issues such as addiction, malnutrition etc
· Potential homelessness

· Pregnancy

· Trans-gender status

No woman should be sent to prison – “for her own good”
Rules 1&2 of the Bangkok rules state that:

“Rule 1

In order for the principle of non-discrimination, embodied in rule 6 of the Standard Minimum Rules for the Treatment of Prisoners to be put into practice, account shall be taken of the distinctive needs of women prisoners in the application of the Rules. Providing for such needs in order to accomplish substantial gender equality shall not be regarded as discriminatory. (own emphasis)
2. Admission

Rule 2

2. Prior to or on admission, women with caretaking responsibilities for children shall be permitted to make arrangements for those children, including the possibility of a reasonable suspension of detention, taking into account the best interests of the children.”  (own emphasis)




Question 5: Do you think there are specific offences to which the presumption should not apply (i.e. offences which could still attract a short custodial sentence)?

	In our view there are no offences which should receive a short custodial sentence.
Many women in the criminal justice system are extremely vulnerable. Before they even reach the point of being considered for a short custodial sentences, which will make them homeless and may mean they lose custody of their children, there should be far more use of diversion and alternatives to prosecution.
Instead of using a short custodial sentence for a non-serious crime, there must be alternatives in place for women:

· Services, such as community justice centres, that support women in need, should be funded to provide a 24 hour on-call service to the police, so that the police are supported to find alternative solutions for women at risk of arrest or detention. Triage diversion should be available in every custody suite.

· If the police judge that arrest is inevitable, there must be immediate arrangements made for the care of any dependent children, and the woman should be involved in those arrangements, as far as practicable.

· Police Scotland should highlight in their report to the Procurator Fiscal whether a person is suitable for diversion, taking into consideration the victim and community, thus helping Procurators Fiscal to quickly identify suitable cases for diversion.

· Prosecutors should always consider diversion from prosecution, and should play a key role in achieving the Scottish Government’s target to reduce the number of women in prison.

· Prosecutors should always have up to date information on the availability of services for women in their area, to whom they can make referrals as an alternative to prosecution.

· Prosecutors should be able to access services at any time, and the Scottish Government should provide funding to enable appropriate services to respond to a request from COPFS to provide support to a woman who would otherwise be prosecuted.




Question 6: Do you think that there are any circumstances in which a custodial sentence should never be considered? 

	· Family / caring responsibilities

· Rights of the children of women affected by the criminal justice system

· Mental health status.

· Other health problems

· Pregnancy

· Trans-gender status

Some women may receive a custodial sentence for non-compliance / breach of an order. We must rethink how this is addressed.

Persistence and Breach

It is often noted that some individuals do not comply with community penalties and so custody must be the sanction to uphold the authority of the court’s decision-making. This position is reasonable. 

Yet, whether we sufficiently understand the journey away from offending is important here. The lessons from the desistance approach are crucial: this shows us that the journey away from crime is far more contingent than we had previously realised. Offending is not something which can be switched off like a tap. Lapses and relapses are inevitable, and the confidence of the individual that decision-makers really want him/her to succeed is important.
  

In this respect the increased use of review hearings (recommended by the Prison Commission and the Commission on Women Offenders) may be valuable. Such hearings can enable the judicial decision-maker and individual to build up a sense of mutual understanding and genuine respect so that neither sees the decisions of the other as arbitrary or dismissive. Currently, while the use of review hearings is permissible, they are conducted in spite of system incentives rather than because of them. Everyone has to get through their case load and the use of review hearings only adds to it.

Could Restriction of Liberty Orders be used instead of custody in the case of individuals deemed unwilling or unable to comply? Why does custody have to be seen as the ‘ultimate sanction’ in such cases?  Can RLOs fill that space? Electronic monitoring should provide some assurance about control and if combined with human and humane social work support be a less damaging (and expensive) way of responding to breach?
 




Question 7: Do you think that the Scottish Government should also consider legislative mechanisms to direct the use of remand? If so, do you have any views on what such a legislative mechanism might include? 

	Yes. We need primary legislation to bring in new laws surrounding the use of remand – we must make it happen

The issue of remand must also not be forgotten as a key driver in the rise of the prison population in recent years. The number of individuals on remand has increased by 65% since 2000 (951 in 2000 to 1565 in 2015); Remand prisoners constitute one fifth of the prison population in Scotland and Scotland’s remand imprisonment rate is the highest of the UK jurisdictions. There are reports that the 140 day rules is being regularly flouted – this may be contributing to the increased use of remand (although and FOI request by Scottish Legal News to SCTS did not receive a full response). In 2012 / 2013, more people went to prison to await trial or sentencing than to be punished – there were 19,175 remand receptions and 14,668 sentenced receptions

The effective use of bail supervision, supervised electronic monitoring and other community based programmes must be considered. The confidence in the success of supervised bail and sufficient funding for such programmes is vital. 

However, the use of bail supervision varies widely across Scotland. In 2012 / 2013, the community justice authority areas with the top 3 highest levels of requests from court for bail were Glasgow, North Strathclyde and Lanarkshire respectively. These three CJA areas received a total of 5,810 requests from court for bail (the total for the whole of Scotland was 6,874). These three CJA areas placed just 46 individuals on supervised bail. Thus the 3 CJA areas with 84% of all the requests for bail in Scotland applied bail supervision to just 0.8% of the requests they received.

In 2012 /2013 the remaining community justice authority areas placed 354 individuals on bail supervision from a total 1,074 requests from court for bail (approx. 33% bail supervision rate).

This wide disparity in the use of supervised bail must be overcome. Approximately 1500 individuals are on remand in Scottish prisons today. Based on a cost per prisoner place of £37k*, remand is costing the system around £55m per annum. The unit cost of supervised bail, on the other hand, is £3k. We must , secure better funding, resourcing and changes in attitude in the use of supervised bail.

*http://www.gov.scot/Topics/Statistics/Browse/Crime-Justice/Publications/costcrimjustscot/costcrimjustdataset
Scottish Prison Service, Source SPS accounts 2013-14. The cost of a prisoner place is £37,059 this is a rolling 3 year average of the average cost per prisoner place, calculated on a resource accounting basis (including depreciation and impairment charges).  A 3 year rolling average is presented to smooth the effects of including impairment charges which can significantly affect the value of a single year's average cost of a prison place).
In England and Wales, the use of the no real prospect clause in the Bail Act has led to a decrease in the number of people on remand. 

We urge the Scottish Government to bring in similar legislation so that if there is no real prospect of a conviction in a non-serious, non-violent crime then that person should not be placed on remand, but offered alternatives such as supervised bail.

We also urge the Scottish Government to consider the Bangkok rules which state that: “women should not be remanded if they have a family to care for in Scotland there is a high level of women being held on remand who do not go on to custody.” 

Any legislation on remand should not only look at the reasons for its use and the community alternatives, but also consider a wide range of factors to support people away from an offending pathway

· Prevention

· Diversion & alternatives to prosecution

· Family and caring responsibilities

· Mental health status

· Other health issues such as addiction

Will remand render the individual homeless and with benefit sanctions? The creation of homelessness and poverty must be avoided




Question 8: Do you have any additional comments on the use of short-term imprisonment? 

	Women in the criminal justice system are known to be vulnerable and, most often, have themselves been victimised. Therefore:

· Women should always be treated with respect and humanity, no matter what circumstances bring them into contact with the criminal justice system

· The focus should remain upon the individual, and not solely her behaviour or offence

We urge the Scottish Government to look at the proposed changes in short custodial sentences within the wider context of how many women are affected by the criminal justice system in Scotland and how we can reduce female imprisonment. Our full strategy “turn off the tap” is at:

https://swgwo.wordpress.com/turn-off-the-tap-a-bold-strategy-for-women-and-justice-in-scotland/ 
We believe the issue of short custodial sentences must be addressed in conjunction with a form of whole systems approach for women affected by the criminal justice system in Scotland. Below is our Justice Reinvestment Blueprint for the turn off the tap strategy and we urge the Scottish Government to consider this in details.
Close HMP & YOI Cornton Vale.

Although we do not currently have the figures for the running costs of HMP & YOI Cornton Vale, the report of the Scottish Prison’s Commission “Scotland’s Choice” made the following statement on cost savings in the Scottish prison system:

We want our prisons to hold dangerous and serious offenders safely and securely, and to support their ability to lead law abiding lives when they are released. Only about one-third of prisoners manage to avoid reconviction for two years after being released. Does this level of success justify the level of investment or are there other options where we would be more wise to invest? If the average number of people held in prison were reduced by even 500, this would represent a notional annual saving to the taxpayer of £15 million to £20 million. Conversely, increasing the prison system by 700 places will cost an additional £21.7 million to £28 million annually to operate. The notional savings resulting from reducing the prison population by 700 would for example, be enough to fund a national roll-out of an internationally recognised initiative to wipe out illiteracy across Scotland.(Source: Alec Spencer (2008),‘The Unnecessary Cost of Imprisonment,’lecture, The Future of Prisons in Scotland Conference)

Reduce homelessness related to remand and unnecessary imprisonment. The cost to national government of each case of homelessness is estimated to be £26,000 per year. For local authorities to evict, re-house and re-let (excluding legal costs) it is estimated to be £23, 856 per tenancy[1]. If 10 instances of homelessness could be prevented each year, the saving for national government and local authorities would be £260,000 and £238, 560 respectively.

The economic and social cost per drug user in Scotland is estimated to be £50,000 per year.[2] If 10 women can be helped out of drug addiction, the economy would benefit by £607,030 each year. The average cost of one DTTO order (including drug courts) is £9,6053
It costs an average of £5,328 per week, or £277,056 per year, for each place in secure accommodation.[3] Preventing 2 girls going into secure accommodation would save £554,112 per year.

The current unit cost of diversion from prosecution in Scotland is £332 (CJSW costs). The average prosecution costs for summary and justice of the peace courts are £342 with the average court costs of £115 and average legal assistance costs of £315 on top of that making a total unit cost of £772 source: Table 2 estimates of the cost of criminal procedure and Table 3 estimate of the unit costs of community services / disposals in file 00474266_crimjustice costs 2015.xls
Support women to remain in the community and to take up employment. The average wage in Scotland is £27, 045.[4] This salary would attract tax of £3,400, and National Insurance of £2,285.[5] If 10 women at risk of imprisonment can be supported into paid employment instead, they would contribute £34,000 in tax and £22,850 in National Insurance, in addition to their positive contribution to the Scottish economy in general. This positive contribution would be in addition to the cost savings outlined above.

 

[1]

 HYPERLINK "https://scotland.shelter.org.uk/__data/assets/pdf_file/0007/260458/Support_-_the_key_to_preventing_homelessness.pdf" https://scotland.shelter.org.uk/__data/assets/pdf_file/0007/260458/Support_-_the_key_to_preventing_homelessness.pdf
[2] Scottish Devolution and Social Policy: Evidence from the First Decade” (2012), edited by Murray Leith, Tim Laxton, Iain McPhee who cite Casey et al, Scottish Government Social Research (2009) that “…the cost of £60,703 per problematic drug user.http://www.gov.scot/Resource/Doc/224480/0060586.pdf
[3] http://www.gov.scot/Resource/0047/00474429.pdf
 

[4]

 HYPERLINK "http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_14-90_Earnings_in_Scotland_2014.pdf" http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_14-90_Earnings_in_Scotland_2014.pdf
[5] http://www.netsalarycalculator.co.uk/27000-after-tax/
We should also look at international examples of best practice:
We should consider approaches being used/trialled in other countries where the use of alternatives to custody is assisting in reducing prison numbers as well as recidivism and crime.

In Germany, sentences of under 12 months are suspended, which may be a stronger alternative to reducing the use of custody than a presumption against short sentences.

Programmes in America specifically aimed at women offenders provide community based alternatives to prison. Some of these programmes include a problem-solving approach within the court (including drug courts) using an individualised multi-agency approach to provide a range of services to women while they live in a community-based residential facility. These are not dis-similar to the 218 Womens Service in Glasgow.

(Source: International good practice: alternatives to imprisonment for women offenders, Prison Reform Trust)

The Scottish Government should also take a wider view to look at preventing many of these vulnerable women falling into the criminal justice system:
· Poverty underlies much criminal offending and homelessness often results from imprisonment. The Scottish Government should invest in welfare reform to lift women and children out of poverty. We suggest that the new income tax-raising powers that will take effect on 1 April 2016 could be used to mitigate the impact of welfare reform measures introduced by the UK Government.

· No woman should ever lose her tenancy due to being remanded into custody, and no woman should ever be released from prison without a secure home to go to.

· There should be a major investment in training in trauma informed practice. This should be made compulsory for all sectors working with vulnerable women.

· Women who live chaotic lives often fail to access services because they cannot travel to appointments, or cannot manage strictly timed appointments. Health, social work and voluntary services must become more accessible by offering flexible working practices and outreach. The Scottish Government should provide extra funding to services that adapt in this way.

· Services for women should be mapped, and funding should be made available to ensure that there are suitable services available throughout the country.

· Scotland currently has the lowest age of criminal responsibility in Europe at only eight years of age. https://www.crin.org/en/home/ages/europe .SCCCJ strongly supports this being changed to at least 12, in line with UN recommendations (UN Committee on the Rights of the Child (CRC), CRC General Comment No. 10 (2007): Children’s Rights in Juvenile Justice, 25 April 2007, CRC/C/GC/10 Paragraph 32) and would like the Scottish government to consider raising it to 15 in line with the Nordic countries such as Norway, Sweden, Finland.
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� For a simple introduction to desistance, see for example, themed issue of Scottish Justice Matters 1(2) Dec 2013; and some of the policy implications are raised in a short paper by B Weaver and F McNeill (2007) Giving up Crime: Directions for Policy (SCCJR).


� Curiously, the CJ&L 2010 Act did not provide for the combination of EM with CPOs. See further Graham and McIvor (2015) Scottish and International Review of the Uses of Electronic Monitoring SCCJR and more generally Nellis, M. (2014a) ‘Penal Innovation and the Imaginative Neglect of Electronic Monitoring in Scotland’ The Scottish Journal of Criminal Justice Studies 20: 14-38.
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